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GRANT-SPECIFIC PROGRAMMATIC TERMS AND CONDITIONS FOR EPA COMMUNITY GRANTS

NOTE for Project Officers: All Project Officer instructions and text requiring grant specific information are shown in RED
[BRACKETS AND ITALICIZED]. Delete all instructional red text and fill in any grant specific text before award.

T&Cs A through L are mandatory and must be included in all funding recommendations.

Project Officers must assess and include T&Cs M through V, on a grant-by-grant basis and include relevant T&Cs in each
funding recommendation.

 

A. Performance Reporting (2 CFR 200.329) Select and include the applicable reporting frequency (i.e., semi- annual,
quarterly) and delete remaining red text that will not be included in your award.

The recipient agrees to submit performance reports to the EPA Project Officer [no later than 30 calendar days after the end

of each federal fiscal quarter (January 30, April 30, July 30, and October 30)] OR [on a semi-annual basis, no later than

April 30 and October 30 of each year]. The final performance report must be submitted no later than 120 calendar days
after the period of performance end date. 

Performance reports must relate financial data and accomplishments to performance goals and objectives; include brief
information on each of the following areas: 1) a comparison of actual accomplishments to the outputs/outcomes
established in the assistance agreement workplan for the period; 2) the reasons for slippage if established
outputs/outcomes were not met; and 3) additional pertinent information, including, when appropriate, analysis and
formation of cost overruns or high unit costs.

The recipient agrees to inform EPA as soon as problems, delays, or adverse conditions become known which will
materially impair the ability to meet the outputs/outcomes specified in the assistance agreement workplan.

 

B. Project changes

The recipient must obtain written EPA approval before implementing changes which alter the project performance standards;
change the scope or objectives of the project or substantially alter the design of the project; transfer funds between construction and

non-construction budget categories; significantly delay or accelerate the project schedule; substantially alter the facilities plan,

design drawings and specifications, or the location, size, capacity, or quality of any major part of the project.

C. Right of Access (2 CFR 200.337)

EPA will have access to all records including fiscal, procurement, and engineering data and files which are pertinent to the
assistance agreement, and EPA may conduct site visits and inspections related to progress of the assistance agreement workplan

activities.

• Procurement Document Submission

A copy of all proposed contracts for services and supplies over $250,000 shall be submitted to the EPA Project Officer for review.

The submittal of the proposed contracts shall include procurement records.  A copy of all proposed contracts for construction shall
be submitted to the EPA Project Officer for review. The submittal of the proposed contracts shall include procurement records.

(a) Recipient agrees to submit plans and specifications, requests for proposals, invitations for bid, scopes of work and/or

plans and specifications to the EPA Project Officer for review prior to advertising for bids. Recipient will also submit any

https://www.ecfr.gov/current/title-2/subtitle-A/chapter-II/part-200/subpart-D/subject-group-ECFR36520e4111dce32/section-200.329
https://www.ecfr.gov/current/title-2/subtitle-A/chapter-II/part-200/subpart-D/subject-group-ECFR4acc10e7e3b676f/section-200.337
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addenda to these documents to the EPA Project Officer for review prior to the opening of bids.  

(b) Recipient agrees to submit to the EPA Project Officer, within ten calendar days after a bid opening, the bid package of

the lowest responsive, responsible bidder for review prior to the award of a contract. The bid package will include a bid
tabulation, a copy of the proof of advertising, the bid bond of the low bidder, the signed EPA Form 5700-49 (Certification

Regarding Debarment, Suspension, and Other Responsibility Matters), the MBE/WBE proposed utilization by the low

bidder with a statement from Recipient that the efforts taken by the low bidder meet the regulatory requirements, and the

recommendation to award a contract to the low bidder.

(c) Recipient agrees to submit to the EPA Project Officer for review any proposed contract for services, such as
engineering or grant management, prior to signing each contract as well as any change orders executed after the award of

the contract.  A description of the process used to procure those services will also be submitted.  Such contracts must

comply with provisions in the regulations at 2 CFR Part 200  and/or 40 U.S.C. 1101 et seq., or an equivalent State

requirement as applicable to be accepted as allowable project costs.

D. Procurement

(a) The recipient agrees to procure all services (professional or otherwise), supplies, and construction awarded under this grant in

accordance with 2 CFR 200.317 through 2 CFR 200.327 and 40 CFR Part 33.

Include as applicable: PO instruction on applying this T&C to projects with activities that are considered CWSRF-eligible,
as described in EPA’s Overview of CWSRF Eligibilities paper.

(b) Recipient agrees to comply with the procurement processes for architectural and engineering (A/E) services as identified in 40
U.S.C. 1101 et seq., or an equivalent State requirement.

Where equivalent State requirements are complied with, the source of the requirement (e.g., existing State legislation or regulation,

etc.) must be stated, and a certification from the Governor of the State that the State’s A/E procurement requirements are equivalent

to 40 U.S.C. 1101 et seq. must accompany the grant application. In lieu of a certification from the Governor, the Attorney General’s

certification submitted with each grant application may include this certification. The requirements of 40 U.S.C. 1101 et seq. are:

•Public announcement of the solicitation (e.g., a Request for Qualifications);

•Evaluation and ranking of the submitted qualifications statements based on established, publicly available criteria (e.g.,

identified in the solicitation);

◦Evaluation criteria should be based on demonstrated competence and qualification for the type of professional

services required (e.g., past performance, specialized experience, and technical competence in the type of work
required);

•Discussion with at least three firms to consider anticipated concepts and compare alternative methods for furnishing

services;

•Selection of at least three firms considered to be the most highly qualified to provide the services required; and

•Contract negotiation with the most highly qualified firm to determine compensation that is fair and reasonable based on a
clear understanding of the project scope, complexity, professional nature, and the estimated value of the services to be

rendered;

◦In the event that a contract cannot be negotiated with the most highly qualified firm, negotiation continues in

order of qualification.

https://www.ecfr.gov/current/title-2/subtitle-A/chapter-II/part-200?toc=1
https://www.govinfo.gov/content/pkg/USCODE-2012-title40/html/USCODE-2012-title40-subtitleI-chap11.htm
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In the event that the State has no existing equivalent qualifications-based requirement for procurement, the federal requirements in

40 U.S.C. 1101 et seq. apply.

E. Cybersecurity Condition

Choose one condition from the 3 below based on recipient type (State, Tribe, or Other Recipients, Including Intertribal
Consortia). Delete the two conditions that do not apply.  

State Grant Cybersecurity

(a) The recipient agrees that when collecting and managing environmental data under this assistance agreement, it will protect the

data by following all applicable State law cybersecurity requirements.

(b) (1) EPA must ensure that any connections between the recipient’s network or information system and EPA networks used by the

recipient to transfer data under this agreement, are secure.

For purposes of this Section, a connection is defined as a dedicated persistent interface between an Agency IT system and an

external IT system for the purpose of transferring information. Transitory, user-controlled connections such as website browsing are

excluded from this definition.

If the recipient’s connections as defined above do not go through the Environmental Information Exchange Network or EPA’s

Central Data Exchange, the recipient agrees to contact the EPA Project Officer and work with the designated

Regional/Headquarters Information Security Officer to ensure that the connections meet EPA security requirements, including

entering into Interconnection Service Agreements as appropriate. This condition does not apply to manual entry of data by the

recipient into systems operated and used by EPA’s regulatory programs for the submission of reporting and/or compliance data.

(2) The recipient agrees that any subawards it makes under this agreement will require the subrecipient to comply with the

requirements in (b)(1) if the subrecipient’s network or information system is connected to EPA networks to transfer data to the

Agency using systems other than the Environmental Information Exchange Network or EPA’s Central Data Exchange. The recipient

will be in compliance with this condition: by including this requirement in subaward agreements; and during subrecipient monitoring

deemed necessary by the recipient under 2 CFR 200.332(d), by inquiring whether the subrecipient has contacted the EPA Project
Officer. Nothing in this condition requires the recipient to contact the EPA Project Officer on behalf of a subrecipient or to be involved

in the negotiation of an Interconnection Service Agreement between the subrecipient and EPA.

Tribal Grant Cybersecurity

(a) The recipient agrees that when collecting and managing environmental data under this assistance agreement, it will protect the

data by following all applicable Tribal law and policy cybersecurity requirements.

(b) (1) EPA must ensure that any connections between the recipient’s network or information system and EPA networks used by the

recipient to transfer data under this agreement, are secure. For purposes of this Section, a connection is defined as a dedicated

persistent interface between an Agency IT system and an external IT system for the purpose of transferring information. Transitory,

user-controlled connections such as website browsing are excluded from this definition.

If the recipient’s connections as defined above do not go through the Environmental Information Exchange Network or EPA’s
Central Data Exchange, the recipient agrees to contact the EPA Project Officer no later than 90 days after the date of this award

and work with the designated Regional/Headquarters Information Security Officer to ensure that the connections meet EPA security

requirements, including entering into Interconnection Service Agreements as appropriate. This condition does not apply to manual

entry of data by the recipient into systems operated and used by EPA’s regulatory programs for the submission of reporting and/or
compliance data.

https://www.ecfr.gov/current/title-2/subtitle-A/chapter-II/part-200/subpart-D/subject-group-ECFR031321e29ac5bbd/section-200.332
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(2) The recipient agrees that any subawards it makes under this agreement will require the subrecipient to comply with the

requirements in (b)(1) if the subrecipient’s network or information system is connected to EPA networks to transfer data to the

Agency using systems other than the Environmental Information Exchange Network or EPA’s Central Data Exchange. The recipient
will be in compliance with this condition: by including this requirement in subaward agreements; and during subrecipient monitoring

deemed necessary by the recipient under 2 CFR 200.332(d), by inquiring whether the subrecipient has contacted the EPA Project

Officer. Nothing in this condition requires the recipient to contact the EPA Project Officer on behalf of a subrecipient or to be involved

in the negotiation of an Interconnection Service Agreement between the subrecipient and EPA.  

Cybersecurity Grant Condition for Other Recipients, Including Intertribal Consortia

(a) The recipient agrees that when collecting and managing environmental data under this assistance agreement, it will protect the

data by following all applicable State or Tribal law cybersecurity requirements.

(b) (1) EPA must ensure that any connections between the recipient’s network or information system and EPA networks used by the

recipient to transfer data under this agreement, are secure. For purposes of this Section, a connection is defined as a dedicated

persistent interface between an Agency IT system and an external IT system for the purpose of transferring information. Transitory,
user-controlled connections such as website browsing are excluded from this definition.

If the recipient’s connections as defined above do not go through the Environmental Information Exchange Network or EPA’s

Central Data Exchange, the recipient agrees to contact the EPA Project Officer no later than 90 days after the date of this award

and work with the designated Regional/Headquarters Information Security Officer to ensure that the connections meet EPA security

requirements, including entering into Interconnection Service Agreements as appropriate. This condition does not apply to manual
entry of data by the recipient into systems operated and used by EPA’s regulatory programs for the submission of reporting and/or

compliance data.

(2) The recipient agrees that any subawards it makes under this agreement will require the subrecipient to comply with the

requirements in (b)(1) if the subrecipient’s network or information system is connected to EPA networks to transfer data to the

Agency using systems other than the Environmental Information Exchange Network or EPA’s Central Data Exchange. The recipient
will be in compliance with this condition: by including this requirement in subaward agreements; and during subrecipient monitoring

deemed necessary by the recipient under 2 CFR 200.332(d), by inquiring whether the subrecipient has contacted the EPA Project

Officer. Nothing in this condition requires the recipient to contact the EPA Project Officer on behalf of a subrecipient or to be involved

in the negotiation of an Interconnection Service Agreement between the subrecipient and EPA.

F. Signage

The recipient is required to place a physical sign displaying the EPA logo at the construction site for this project in an easily visible

location that can be directly linked to the work taking place.  The sign must be maintained in good condition throughout the

construction period. In cases where the construction site covers a large area (e.g., lead service line replacement or septic tank

repair/replacement projects), a sign should be placed in an easily visible location near where the work is being performed (e.g.,

entrance to the neighborhood, along a main road through town, etc.). Signage costs are considered an allowable grant expense,
provided the costs associated with the signage are reasonable. Additionally, to increase public awareness of projects serving

communities where English is not the predominant language, assistance recipients are encouraged to translate the language on

signs (excluding the EPA logo or seal) into the appropriate non- English language(s). The costs of such translation are allowable

grant expenses, provided the costs are reasonable. 

Procuring Signs: Consistent with section 6002 of RCRA, 42 U.S.C. 6962, and 2 CFR 200.323, recipients are encouraged to use

recycled or recovered materials when procuring signs. 

EPA Logo: The recipient will ensure that signage displays the EPA logo. The EPA logo must not be displayed in a manner that

implies that EPA itself is conducting the project. Instead, the EPA logo must be accompanied with a statement indicating that the

https://www.ecfr.gov/current/title-2/subtitle-A/chapter-II/part-200/subpart-D/subject-group-ECFR031321e29ac5bbd/section-200.332
https://www.ecfr.gov/current/title-2/subtitle-A/chapter-II/part-200/subpart-D/subject-group-ECFR031321e29ac5bbd/section-200.332
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recipient received financial assistance from EPA for the project. 

The recipient will ensure compliance with the sign specifications provided by the EPA Office of Public Affairs (OPA) available

at: https://www.epa.gov/grants/epa-logo-seal-specifications-signage-produced- epa-assistance-agreement-recipients. As
provided in the sign specifications from OPA, the EPA logo is the preferred identifier for assistance agreement projects and

use of the EPA seal requires prior approval from the EPA. To obtain the appropriate EPA logo or seal graphic file, the recipient

should send a request directly to Londa Scott-Forte (202-564-1504) and Jini Ryan (202-564-1075).  Please explain in the

message that the EPA logo is to be used on signage at a construction site funded with EPA assistance and copy the EPA

Project Officer on the message. 

G. Public or Media Events

The Recipient agrees to notify the EPA Project Officer listed in this award document of public or media events publicizing the

accomplishment of significant events related to construction projects as a result of this agreement and provide the opportunity for

attendance and participation by federal representatives with at least ten (10) working days’ notice.

H. Federal Cross-cutting Requirements/Other Applicable Federal Laws

Recipient must comply with federal cross-cutting requirements as well as other applicable federal laws as provided in EPA’s

Community Grants Program Final Implementation Guidance, October 2022.  

I. American Iron and Steel (AIS)

AIS requirements apply to State Revolving Fund assistance agreements signed on or after January 17, 2014, including all treatment

works projects funded by a CWSRF assistance agreement and all public water system projects funded by a DWSRF assistance
agreement signed on or after January 17, 2014.  Based on the FY 2023 Consolidated Appropriations Act directive Congressional

language (“Applicable Federal requirements that would apply to a Clean Water State Revolving Fund or Drinking Water State

Revolving Fund project grant recipient shall apply to a grantee receiving a CPF grant under this section”), AIS requirements apply to

this award agreement.

(a) Definitions. As used in this award term and condition—

(1) “iron and steel products” mean the following products made primarily of iron or steel: lined or unlined pipes and

fittings, manhole covers and other municipal castings, hydrants, tanks, flanges, pipe clamps and restraints, valves,

structural steel, reinforced precast concrete, and construction materials.

(2) “steel” means an alloy that includes at least 50 percent iron, between .02 and 2 percent carbon, and may include

other elements.

(b)  Domestic preference.

(1) This award term and condition requires that all iron and steel products used for a project for the construction,

alteration, maintenance or repair of a public water system or treatment work are produced in the United States except

as provided in paragraph (b)(2) of this section and condition.

(2) This requirement shall not apply in any case or category of cases in which the Administrator of the Environmental
Protection Agency finds that—

(i) applying the requirement would be inconsistent with the public interest;

(ii) iron and steel products are not produced in the United States in sufficient and reasonably available quantities

and of a satisfactory quality; or

https://www.epa.gov/grants/epa-logo-seal-specifications-signage-produced-epa-assistance-agreement-recipients
https://www.epa.gov/grants/epa-logo-seal-specifications-signage-produced-epa-assistance-agreement-recipients
mailto:scott-forte.londa@epa.gov
mailto:ryan.jini@epa.gov
https://www.epa.gov/system/files/documents/2022-10/CommunityGrantsProgramImplementationGuidance.pdf
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(iii) inclusion of iron and steel products produced in the United States will increase the cost of the overall project

by more than 25 percent.

(3) The Build America, Buy America (BABA) Act requirements do not supersede the AIS requirements, and both
provisions still apply and work in conjunction. Compliance with AIS requirements meets the BABA requirements for

iron and steel.

(c) Request for a Waiver under (b)(2) of this section

(1) Any recipient request to use foreign iron or steel products in accordance with paragraph

(b)(2) of this section shall include adequate information for federal Government evaluation of the request, including—

(i) A description of the foreign and domestic iron, steel, and/or manufactured goods;

(ii) Unit of measure;

(iii) Quantity;

(iv) Cost;

(v) Time of delivery or availability;

(vi) Location of the project;

(vii) Name and address of the proposed supplier; and

(viii) A detailed justification of the reason for use of foreign iron or steel products cited in accordance with

paragraph (b)(2) of this section.

(2) If the Administrator receives a request for a waiver under this section, the waiver request shall be made available
to the public for at least 15 days prior to making a finding based on the request.

(3) Unless the Administrator issues a waiver of this term, use of foreign iron and steel products is noncompliant with

P.L. 117-103 and the Explanatory Statement for Division G of P.L. 117-103.

(d)  This term and condition shall be applied in a manner consistent with United States obligations under international

agreements.

J. Build America, Buy America Act

This term and condition supplements the “Build America, Buy America” term and condition included in EPA’s General

Terms and Conditions. 

(a) Definitions.

As used in this award term and condition —

(1)  “Construction materials” includes an article, material, or supply—other than an item of primarily iron or steel; a

manufactured product; cement and cementitious materials; aggregates such as stone, sand, or gravel; or aggregate binding

agents or additives—that is or consists primarily of:

• non-ferrous metals;

https://www.epa.gov/grants/grant-terms-and-conditions
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• plastic and polymer-based products (including polyvinylchloride, composite building materials, and polymers used in fiber

optic cables);

• glass (including optic glass);

• lumber; or

• drywall.

(2) “Domestic content procurement preference’’ means all iron and steel used in the project are produced in the United States;

the manufactured products used in the project are produced in the United States; or the construction materials used in the

project are produced in the United States.  

(3) “Infrastructure” includes, at a minimum, the structures, facilities, and equipment for, in the United States, roads, highways,

and bridges; public transportation; dams, ports, harbors, and other maritime facilities; intercity passenger and freight railroads;

freight and intermodal facilities; airports; water systems, including drinking water and wastewater systems; electrical

transmission facilities and systems; utilities; broadband infrastructure; and buildings and real property. Infrastructure includes

facilities that generate, transport, and distribute energy.

(4) ‘‘Project’’ means the construction, alteration, maintenance, or repair of infrastructure in the United States.  

(b) Domestic Preference.

This term and condition implements the Infrastructure Investment and Jobs Act, Pub. L. No. 117-58, including Build America, Buy

America Act, Pub. L. No. 117-58, §§70901-52. None of the funds provided under this award may be used for a project for

infrastructure unless:

(1)  all iron and steel used in the project are produced in the United States--this means all manufacturing processes,

from the initial melting stage through the application of coatings, occurred in the United States;

(2)  all manufactured products used in the project are produced in the United States—this means the manufactured

product was manufactured in the United States; and the cost of the components of the manufactured product that are

mined, produced, or manufactured in the United States is greater than 55 percent of the total cost of all components of
the manufactured product, unless another standard for determining the minimum amount of domestic content of the

manufactured product has been established under applicable law or regulation; and

(3) all construction materials (excluding cement and cementitious materials, aggregates such as stone, sand, or gravel,

or aggregate binding agents or additives) are manufactured in the United States. All manufacturing processes for the

construction material occurred in the United States.

(4) The Buy America preference only applies to articles, materials, and supplies that are consumed in, incorporated into, or

affixed to an infrastructure project. As such, it does not apply to tools, equipment, and supplies, such as temporary

scaffolding, brought to the construction site and removed at or before the completion of the infrastructure project. Nor does

a Buy America preference apply to equipment and furnishings, such as movable chairs, desks, and portable computer

equipment, that are used at or within the finished infrastructure project but are not an integral part of the structure or
permanently affixed to the infrastructure project.

(c) Waiver Request.

(1) When necessary, recipients may apply for a waiver from these requirements.
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(2) A request to waive the application of the domestic content procurement preference must be in writing and submitted

following the waiver instructions at https://www.epa.gov/cwsrf/build-america-buy-america-baba.

(3) Waiver requests are subject to public comment for at least 15 days prior to making a finding based on the request.

(4) Waiver requests are subject to review by the Office of Management and Budget’s Made in America Office.

(5) There may be instances where an award qualifies, in whole or in part, for an existing waiver described at

https://www.epa.gov/cwsrf/build-america-buy-america-baba-approved-waivers.

(6) The U.S. Environmental Protection Agency may grant a waiver based upon one of the exceptions as established in

Section 70914(b) of the Infrastructure Investment and Jobs Act and further described in the Office of Management and
Budget Memorandum M-22-11.

(7) Any recipient waiver request to use foreign iron, steel, manufactured products, and/or construction materials in an

infrastructure project shall include adequate information for the Federal Government evaluation of the request, including—

i.   The Federal Award Identification Number (FAIN);

ii    Location and description of the project;

iii.  Total cost of infrastructure expenditures, including federal and non-federal funds;

iv.  List of iron or steel item(s), manufactured products, and construction material(s) proposed to be excepted from

Buy America requirements, including name, cost, country(ies) of origin (if known), relevant Product Services Code

(PSC) and North American Industry Classification System (NAICS) code for each, unit of measure, quantity, time

of delivery or availability, and name and address of the proposed supplier;

v.  A detailed justification of the reason for use of foreign iron, steel, manufactured products, and/or construction

materials;

vi.  Anticipated impact if no waiver is issued; and

vii. A certification that the federal official or assistance recipient made a good faith effort to solicit bids for domestic

products supported by terms included in requests for proposals, contracts, and nonproprietary communications
with the prime contractor.

(8) Unless a waiver applies, use of foreign iron, steel, manufactured products, and/or construction materials that are

consumed in, incorporated into, or affixed to an infrastructure project is noncompliant with this term and condition pursuant

to the Infrastructure Investment and Jobs Act, Pub. L. No. 117-58, including Build America, Buy America Act, Pub. L. No.

117-58 §§70901-52.

(d) Waiver Evidence Submission.

(1) Maintain documentation of any use of materials which are considered de minimis and are covered by an existing

waiver  (e.g. miscellaneous, generally low-cost products that are essential for construction and are incorporated into the

physical structure of the project) with grant project files for a period of three years from the date of submission of the final

expenditure report, in accordance with 2 CFR 200.334.

(2) If recipient seeks coverage under an existing BABA waiver, recipient agrees to submit available evidence to the EPA

project officer to support such a determination as identified in the BABA waiver. Recipient shall maintain this evidence with

grant project files for a period of three years from the date of submission of the final expenditure report, in accordance with

2 CFR 200.334.

https://www.epa.gov/cwsrf/build-america-buy-america-baba-approved-waivers
https://www.epa.gov/cwsrf/build-america-buy-america-baba-approved-waivers
https://www.ecfr.gov/current/title-2/subtitle-A/chapter-II/part-200/subpart-D/subject-group-ECFR4acc10e7e3b676f/section-200.334
https://www.epa.gov/cwsrf/build-america-buy-america-baba
https://www.ecfr.gov/current/title-2/subtitle-A/chapter-II/part-200/subpart-D/subject-group-ECFR4acc10e7e3b676f/section-200.334
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K. Environmental Review Choose one condition from the five below based on NEPA findings. Delete the four that do not
apply.

In accordance with the requirements of the National Environmental Policy Act, EPA has issued a categorical exclusion for this
project in accordance with provisions in 40 CFR Part 6.  If EPA determines that a categorical exclusion is not appropriate for this

project, Recipient agrees to submit information necessary to issue a Finding of No Significant Impact.  If the scope of the project

changes, Recipient understands that additional environmental review may be necessary.

or

In accordance with the requirements of the National Environmental Policy Act, EPA has issued a Notice of Adoption of other agency
findings in accordance with provisions in 40 CFR Part 6.  If the scope of the project changes, Recipient understands that additional

environmental review may be necessary.

or

In accordance with the requirements of the National Environmental Policy Act, EPA has issued a Finding of No Significant Impact for

this project in accordance with provisions in 40 CFR Part 6.  If the scope of the project changes, Recipient understands that
additional environmental review may be necessary.

or

In accordance with the requirements of the National Environmental Policy Act, EPA has issued a Environmental Impact Statement

and published a Record of Decision for this project in accordance with provisions in 40 CFR Part 6.  If the scope of the project

changes, Recipient understands that additional environmental review may be necessary.

or

This project consists of activities listed in paragraphs 40 C.F.R 6.204(a)(2)(i) through 40 C.F.R 6.204 (a)(2)(x) and no further NEPA

documentation is necessary; EPA has met its NEPA compliance requirement. No separate NEPA documentation needs to be

developed for use of a NEPA CATEX determination under 40 C.F.R 6.204(a)(2).  If the scope of the project changes, Recipient

understands that additional environmental review may be necessary.

L. Davis-Bacon

(a) Applicability of the Davis-Bacon (DB) Prevailing Wage Requirements.

The recipient agrees to include in all procurement contracts and subawards to provide assistance for the construction, alteration,

and repair  of treatment works carried out in whole or in part with funds made available by the FY 2023 Consolidated Appropriations

Act a term and condition requiring compliance with section 513 of the Federal Water Pollution Control Act, also known as the Clean
Water Act (CWA), and section 1450(e) of the Safe Drinking Water Act (SDWA) (42 U.S.C. 300j-9(e))  and require that procurement

contractors and sub-grantees include such a term and condition in subcontracts and other lower tiered transactions.  All contracts

and subcontracts in excess of $2,000 for the construction of treatment works carried out in whole or in part with assistance made

available as stated herein shall include in full in the contract clauses as attached hereto entitled “Wage Rate Requirements Under

the Clean Water Act, Section 513 and the Safe Drinking Water Act, Section 1450(e).”  This term and condition applies to all
subagreements to provide assistance under the authorities referenced herein, whether in the form of a subgrant, or any other

vehicle to provide financing for a project.

If the recipient encounters a unique situation at a site that presents uncertainties regarding DB applicability, the recipient must

discuss the situation with EPA before authorizing work on that site.

(b) Obtaining Wage Determinations.

https://www.ecfr.gov/current/title-40/chapter-I/subchapter-A/part-6
https://www.ecfr.gov/current/title-40/chapter-I/subchapter-A/part-6
https://www.ecfr.gov/current/title-40/chapter-I/subchapter-A/part-6
https://www.ecfr.gov/current/title-40/chapter-I/subchapter-A/part-6
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(1) Unless otherwise instructed by EPA on a project specific basis, the recipients shall use DOL General Wage Classifications

for the locality in which the construction activity subject to DB will take place. Recipients must obtain proposed wage

determinations for specific localities at SAM.gov.  If the recipient is a non-governmental entity, after the recipient obtains its
proposed wage determination, it must submit the wage determination to Regional Davis Bacon Coordinator [Enter Region’s

Davis Bacon Coordinator’s Name and email address] or if Region does not have Regional Davis Bacon Coordinator:

[EPA_Grants_Info@epa.gov], for approval prior to inserting the wage determination into a solicitation, contract or before

issuing task orders, work assignments, or similar instruments to existing contractors (ordering instruments) unless

subsequently directed otherwise by EPA’s Award Official.

Note: Recipients must discuss unique situations that may not be covered by the DOL General Wage Classifications with

EPA. If, based on discussions with a recipient, EPA determines that DB applies to a unique situation (e.g., unusually

extensive excavation) the Agency will advise the recipient which General Wage Classification to use based on the nature

of the construction activity at the site.

(2) Recipients shall obtain the wage determination for the locality in which a Community Grants activity subject to DB will take
place prior to issuing requests for bids, proposals, quotes, or other methods for soliciting contracts (solicitation) for activities

subject to DB. These wage determinations shall be incorporated into solicitations and any subsequent contracts. Prime

contracts must contain a provision requiring that subcontractors follow the wage determination incorporated into the prime

contract.

(i) While the solicitation remains open, the recipient shall monitor SAM.gov on a weekly basis to ensure that the
wage determination contained in the solicitation remains current. The recipient shall amend the solicitation if DOL

issues a modification more than 10 days prior to the closing date (i.e., bid opening) for the solicitation. If DOL

modifies or supersedes the applicable wage determination less than 10 days prior to the closing date, the

recipient may request a finding from EPA that there is not a reasonable time to notify interested contractors of the

modification of the wage determination. EPA will provide a report of the Agency’s finding to the recipient.

(ii) If the recipient does not award the contract within 90 days of the closure of the solicitation, any modifications

DOL makes to the wage determination contained in the solicitation shall be effective unless EPA, at the request of

the recipient, obtains an extension of the 90-day period from DOL pursuant to 29 CFR 1.6(c)(3)(iv). The recipient

shall monitor SAM.gov on a weekly basis if it does not award the contract within 90 days of closure of the

solicitation to ensure that wage determinations contained in the solicitation remain current.

(iii) If the recipient carries out a Community Grants activity subject to DB by issuing a task order, work assignment

or similar instrument to an existing contractor (ordering instrument) rather than by publishing a solicitation, the

recipient shall insert the appropriate DOL wage determination from SAM.gov into the ordering instrument.

(3) Recipients shall review all subcontracts subject to DB entered into by prime contractors to verify that the prime contractor

has required its subcontractors to include the applicable wage determinations.

(4) As provided in 29 CFR 1.6(f), DOL may issue a revised wage determination applicable to a recipient’s contract after the

award of a contract or the issuance of an ordering instrument if DOL determines that the recipient has failed to incorporate a

wage determination or has used a wage determination that clearly does not apply to the contract or ordering instrument.  If this

occurs, the recipient shall either terminate the contract or ordering instrument and issue a revised solicitation or ordering
instrument or incorporate DOL’s wage determination retroactive to the beginning of the contract or ordering instrument by

change order. The recipient’s contractor must be compensated for any increases in wages resulting from the use of DOL’s

revised wage determination. 

(c) Contract and Subcontract Provisions

https://igms.epa.gov/nggs-pa/sam.gov
mailto:EPA_Grants_Info@epa.gov
https://usepa.sharepoint.com/sites/CDSInternalWorkgroup/SharedDocuments/FinalGuidanceDevelopment/sam.gov
https://igms.epa.gov/nggs-pa/Sam.gov
https://usepa.sharepoint.com/sites/CDSInternalWorkgroup/SharedDocuments/FinalGuidanceDevelopment/Sam.gov


5/3/23, 6:23 AM Preview

about:blank 11/19

(1) The recipient shall insert in full in any contract in excess of $2,000 which is entered into for the actual construction,

alteration and/or repair, including painting and decorating, of treatment works, and construction projects that would be eligible

under the Drinking Water State Revolving Fund Program, and which is subject to the labor standards provisions of any of the
acts listed in § 5.1 or Title VI of the CWA or Section 1452(a)(5) of the SDWA, the following labor standards provisions.

(i) Minimum wages.

(I) All laborers and mechanics employed or working upon the site of the work will be paid unconditionally and not less

often than once a week, and without subsequent deduction or rebate on any account (except such payroll deductions

as are permitted by regulations issued by the Secretary of Labor under the Copeland Act (29 CFR Part 3)), the full
amount of wages and bona fide fringe benefits (or cash equivalents thereof) due at time of payment computed at rates

not less than those contained in the applicable wage determination of the Secretary of Labor which the recipient

obtained under the procedures specified in Item(b) Obtaining Wage Requirements, above, and made a part hereof,

regardless of any contractual relationship which may be alleged to exist between the contractor and such laborers and

mechanics.

Contributions made or costs reasonably anticipated for bona fide fringe benefits under section 1(b)(2) of the Davis-

Bacon Act on behalf of laborers or mechanics are considered wages paid to such laborers or mechanics, subject to

the provisions of paragraph (1)(i)(IV) of this section; also, regular contributions made or costs incurred for more than a

weekly period (but not less often than quarterly) under plans, funds, or programs which cover the particular weekly

period, are deemed to be constructively made or incurred during such weekly period. Such laborers and mechanics
shall be paid the appropriate wage rate and fringe benefits on the wage determination for the classification of work

actually performed, without regard to skill, except as provided in 29 CFR 5.5(a)(4). Laborers or mechanics performing

work in more than one classification may be compensated at the rate specified for each classification for the time

actually worked therein: Provided that the employer's payroll records accurately set forth the time spent in each

classification in which work is performed. The wage determination (including any additional classification and wage
rates conformed under paragraph (1)(i)(II) of this section) and the Davis-Bacon poster (WH-1321) shall be posted at

all times by the contractor and its subcontractors at the site of the work in a prominent and accessible place where it

can be easily seen by the workers. Recipients shall require that the contractor and subcontractors include the name of

the recipient employee or official responsible for monitoring compliance with DB on the poster. Recipients may obtain

wage determinations from https://sam.gov/content/wage-determinations.

(II)(A) The recipient, on behalf of EPA, shall require that contracts and subcontracts entered into under this agreement

provide that any class of laborers or mechanics, including helpers, which is not listed in the wage determination, and

which is to be employed under the contract shall be classified in conformance with the wage determination. The EPA

Award Official shall approve an additional classification and wage rate and fringe benefits therefore only when the

following criteria have been met:

(1) The work to be performed by the classification requested is not performed by a classification in the wage

determination; and

(2) The classification is utilized in the area by the construction industry; and

(3) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable relationship to the wage
rates contained in the wage determination.

(II)(B) If the contractor and the laborers and mechanics to be employed in the classification (if known), or their

representatives, and the recipient agree on the classification and wage rate (including the amount designated for

fringe benefits where appropriate), a report of the action taken shall be sent by the recipient to the EPA Award Official.

The Award Official will transmit the report, to the Administrator of the Wage and Hour Division (WHD) at whd-

https://www.epa.gov/sites/default/files/2019-10/documents/dwsrf_eligibility_handbook_june_13_2017_updated_508_versioni.pdf
https://sam.gov/content/wage-determinations
mailto:whd-cbaconformance_incoming@dol.gov
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cbaconformance_incoming@dol.gov. The WHD Administrator, or an authorized representative, will approve, modify, or

disapprove every additional classification action within 30 days of receipt and so advise the Award Official or will notify

the Award Official within the 30-day period that additional time is necessary.

(II)(C) In the event the contractor, the laborers or mechanics to be employed in the classification or their

representatives, and the recipient do not agree on the proposed classification and wage rate (including the amount

designated for fringe benefits, where appropriate), the award official shall refer the questions, including the views of all

interested parties and the recommendation of the Award Official, to the WHD Administrator for determination. The

WHD Administrator, or an authorized representative, at whd-cbaconformance_incoming@dol.gov will issue a
determination within 30 days of receipt and so advise the contracting officer or will notify the Award Official within the

30-day period that additional time is necessary.

(II)(D) The wage rate (including fringe benefits where appropriate) determined pursuant to paragraphs (1)(i)(II)(B) or

(C) of this section, shall be paid to all workers performing work in the classification under this contract from the first

day on which work is performed in the classification.

(III) Whenever the minimum wage rate prescribed in the contract for a class of laborers or mechanics includes a fringe

benefit which is not expressed as an hourly rate, the contractor shall either pay the benefit as stated in the wage

determination or shall pay another bona fide fringe benefit or an hourly cash equivalent thereof.

(IV) If the contractor does not make payments to a trustee or other third person, the contractor may consider as part of

the wages of any laborer or mechanic the amount of any costs reasonably anticipated in providing bona fide fringe
benefits under a plan or program, provided that the Secretary of Labor has found, upon the written request of the

contractor, that the applicable standards of the Davis-Bacon Act have been met. The Secretary of Labor may require

the contractor to set aside in a separate account, assets for the meeting of obligations under the plan or program.

(ii) Withholding. The recipient, upon written request of the Award Official or an authorized representative of the Department

of Labor, shall withhold or cause to withhold from the contractor under this contract or any other federal contract with the
same prime contractor, or any other federally-assisted contract subject to Davis-Bacon prevailing wage requirements,

which is held by the same prime contractor, so much of the accrued payments or advances as may be considered

necessary to pay laborers and mechanics, including apprentices, trainees, and helpers, employed by the contractor or any

subcontractor the full amount of wages required by the contract. In the event of failure to pay any laborer or mechanic,

including any apprentice, trainee, or helper, employed or working on the site of the work, all or part of the wages required
by the contract, EPA may, after written notice to the contractor, or recipient take such action as may be necessary to cause

the suspension of any further payment, advance, or guarantee of funds until such violations have ceased.

(iii) Payrolls and basic records.

(I) Payrolls and basic records relating thereto shall be maintained by the contractor during the course of the work and

preserved for a period of three years thereafter for all laborers and mechanics working at the site of the work. Such
records shall contain the name, address, and social security number of each such worker, his or her correct

classification, hourly rates of wages paid (including rates of contributions or costs anticipated for bona fide fringe

benefits or cash equivalents thereof of the types described in section 1(b)(2)(B) of the Davis-Bacon Act), daily and

weekly number of hours worked, deductions made, and actual wages paid. Whenever the Secretary of Labor has
found under 29 CFR 5.5(a)(1)(iv) that the wages of any laborer or mechanic include the amount of any costs

reasonably anticipated in providing benefits under a plan or program described in section 1(b)(2)(B) of the Davis-

Bacon Act, the contractor shall maintain records which show that the commitment to provide such benefits is

enforceable, that the plan or program is financially responsible, and that the plan or program has been communicated

in writing to the laborers or mechanics affected, and records which show the costs anticipated or the actual cost

mailto:whd-cbaconformance_incoming@dol.gov
mailto:whd-cbaconformance_incoming@dol.gov
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incurred in providing such benefits. Contractors employing apprentices or trainees under approved programs shall

maintain written evidence of the registration of apprenticeship programs and certification of trainee programs, the

registration of the apprentices and trainees, and the ratios and wage rates prescribed in the applicable programs.

(II)(A) The contractor shall submit weekly for each week in which any contract work is performed a copy of all payrolls

to the recipient who will maintain the records on behalf of EPA. The payrolls submitted shall set out accurately and

completely all of the information required to be maintained under 29 CFR 5.5(a)(3)(i), except that full social security

numbers and home addresses shall not be included on weekly transmittals. Instead, the payrolls shall only need to

include an individually identifying number for each employee (e.g., the last four digits of the employee's social security
number). The required weekly payroll information may be submitted in any form desired. Optional Form WH-347 is

available for this purpose from the Wage and Hour Division website at https://www.dol.gov/whd/forms/wh347.pdf or its

successor site. The prime contractor is responsible for the submission of copies of payrolls by all subcontractors.

Contractors and subcontractors shall maintain the full social security number and current address of each covered

worker and shall provide them upon request to the recipient for transmission to the EPA, if requested by EPA, the
contractor, or the Wage and Hour Division of the Department of Labor for purposes of an investigation or audit of

compliance with prevailing wage requirements. It is not a violation of this section for a prime contractor to require a

subcontractor to provide addresses and social security numbers to the prime contractor for its own records, without

weekly submission to the recipient.

(II)(B) Each payroll submitted to the recipient shall be accompanied by a “Statement of Compliance,” signed by the
contractor or subcontractor or his or her agent who pays or supervises the payment of the persons employed under

the contract and shall certify the following:

(1) That the payroll for the payroll period contains the information required to be provided under § 5.5 (a)(3)(ii) of

Regulations, 29 CFR Part 5, the appropriate information is being maintained under § 5.5 (a)(3)(i) of Regulations,

29 CFR Part 5, and that such information is correct and complete;

(2) That each laborer or mechanic (including each helper, apprentice, and trainee) employed on the contract

during the payroll period has been paid the full weekly wages earned, without rebate, either directly or indirectly,

and that no deductions have been made either directly or indirectly from the full wages earned, other than

permissible deductions as set forth in Regulations, 29 CFR Part 3;

 (3) That each laborer or mechanic has been paid not less than the applicable wage rates and fringe benefits or
cash equivalents for the classification of work performed, as specified in the applicable wage determination

incorporated into the contract.

(II)(C) The weekly submission of a properly executed certification set forth on the reverse side of Optional Form WH-

347 shall satisfy the requirement for submission of the “Statement of Compliance” required by paragraph (1)(iii)(II)(B)

of this section.

(II)(D) The falsification of any of the above certifications may subject the contractor or subcontractor to civil or criminal

prosecution under section 1001 of title 18 and section 231 of title 31 of the United States Code.

(III) The contractor or subcontractor shall make the records required under paragraph (1)(iii)(I) of this section available

for inspection, copying, or transcription by authorized representatives of the EPA or the Department of Labor, and shall
permit such representatives to interview employees during working hours on the job. If the contractor or subcontractor

fails to submit the required records or to make them available, EPA may, after written notice to the contractor,

recipient, sponsor, applicant, or owner, take such action as may be necessary to cause the suspension of any further

payment, advance, or guarantee of funds. Furthermore, failure to submit the required records upon request or to make

such records available may be grounds for debarment action pursuant to 29 CFR 5.12.

https://www.dol.gov/whd/forms/wh347.pdf
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(iv) Apprentices and Trainees.

(I) Apprentices. Apprentices will be permitted to work at less than the predetermined rate for the work they performed

when they are employed pursuant to and individually registered in a bona fide apprenticeship program registered with
the U.S. Department of Labor, Employment and Training Administration, Office of Apprenticeship Training, Employer

and Labor Services, or with a State Apprenticeship Agency recognized by the Office, or if a person is employed in his

or her first 90 days of probationary employment as an apprentice in such an apprenticeship program, who is not

individually registered in the program, but who has been certified by the Office of Apprenticeship Training, Employer

and Labor Services or a State Apprenticeship Agency (where appropriate) to be eligible for probationary employment
as an apprentice. The allowable ratio of apprentices to journeymen on the job site in any craft classification shall not

be greater than the ratio permitted to the contractor as to the entire work force under the registered program. Any

worker listed on a payroll at an apprentice wage rate, who is not registered or otherwise employed as stated above,

shall be paid not less than the applicable wage rate on the wage determination for the classification of work actually

performed. In addition, any apprentice performing work on the job site in excess of the ratio permitted under the
registered program shall be paid not less than the applicable wage rate on the wage determination for the work

actually performed. Where a contractor is performing construction on a project in a locality other than that in which its

program is registered, the ratios and wage rates (expressed in percentages of the journeyman's hourly rate) specified

in the contractor's or subcontractor's registered program shall be observed. Every apprentice must be paid at not less

than the rate specified in the registered program for the apprentice's level of progress, expressed as a percentage of
the journeymen hourly rate specified in the applicable wage determination. Apprentices shall be paid fringe benefits in

accordance with the provisions of the apprenticeship program. If the apprenticeship program does not specify fringe

benefits, apprentices must be paid the full amount of fringe benefits listed on the wage determination for the applicable

classification. If the WHD Administrator determines that a different practice prevails for the applicable apprentice

classification, fringes shall be paid in accordance with that determination. In the event the Office of Apprenticeship
Training, Employer and Labor Services, or a State Apprenticeship Agency recognized by the Office, withdraws

approval of an apprenticeship program, the contractor will no longer be permitted to utilize apprentices at less than the

applicable predetermined rate for the work performed until an acceptable program is approved.

(II) Trainees. Except as provided in 29 CFR 5.16, trainees will not be permitted to work at less than the predetermined

rate for the work performed unless they are employed pursuant to and individually registered in a program which has
received prior approval, evidenced by formal certification by the U.S. Department of Labor, Employment and Training

Administration. The ratio of trainees to journeymen on the job site shall not be greater than permitted under the plan

approved by the Employment and Training Administration. Every trainee must be paid at not less than the rate

specified in the approved program for the trainee's level of progress, expressed as a percentage of the journeyman

hourly rate specified in the applicable wage determination. Trainees shall be paid fringe benefits in accordance with
the provisions of the trainee program. If the trainee program does not mention fringe benefits, trainees shall be paid

the full amount of fringe benefits listed on the wage determination unless the Administrator of the Wage and Hour

Division determines that there is an apprenticeship program associated with the corresponding journeyman wage rate

on the wage determination which provides for less than full fringe benefits for apprentices. Any employee listed on the
payroll at a trainee rate who is not registered and participating in a training plan approved by the Employment and

Training Administration shall be paid not less than the applicable wage rate on the wage determination for the

classification of work actually performed. In addition, any trainee performing work on the job site in excess of the ratio

permitted under the registered program shall be paid not less than the applicable wage rate on the wage

determination for the work actually performed. In the event the Employment and Training Administration withdraws
approval of a training program, the contractor will no longer be permitted to utilize trainees at less than the applicable

predetermined rate for the work performed until an acceptable program is approved.
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(III) Equal employment opportunity. The utilization of apprentices, trainees and journeymen under this part shall be in

conformity with the equal employment opportunity requirements of Executive Order 11246, as amended, and 29 CFR

Part 30.

(v) Compliance with Copeland Act requirements. The contractor shall comply with the requirements of 29 CFR Part 3,

which are incorporated by reference in this contract.

(vi) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clauses contained in 29 CFR 5.5(a)

(1) through (10) and such other clauses as the EPA may by appropriate instructions require, and also a clause requiring

the subcontractors to include these clauses in any lower tier subcontracts. The prime contractor shall be responsible for
the compliance by any subcontractor or lower tier subcontractor with all the contract clauses in this term and condition.

(vii) Contract termination: debarment. A breach of the contract clauses in 29 CFR 5.5 may be grounds for termination of the

contract, and for debarment as a contractor and a subcontractor as provided in 29 CFR 5.12.

(viii) Compliance with Davis-Bacon and Related Act requirements. All rulings and interpretations of the Davis-Bacon and

Related Acts contained in 29 CFR Parts 1, 3, and 5 are herein incorporated by reference in this contract.

(ix) Disputes concerning labor standards. Disputes arising out of the labor standards provisions of this contract shall not be

subject to the general disputes clause of this contract. Such disputes shall be resolved in accordance with the procedures

of the Department of Labor set forth in 29 CFR Parts 5, 6, and 7. Disputes within the meaning of this clause include

disputes between the contractor (or any of its subcontractors), the recipient, borrower or subrecipient and EPA, the U.S.

Department of Labor, or the employees or their representatives.

(x) Certification of eligibility.

(I) By entering into this contract, the contractor certifies that neither it (nor he or she) nor any person or firm who has

an interest in the contractor's firm is a person or firm ineligible to be awarded Government contracts by virtue of

section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1).

(II) No part of this contract shall be subcontracted to any person or firm ineligible for award of a Government contract
by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1).

(III) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 U.S.C. 1001.

 (d) Contract Provisions for Contracts in Excess of $100,000.

(1) Contract Work Hours and Safety Standards Act. The recipient shall insert the following clauses set forth in paragraphs (1)(i),

(ii), (iii), and (iv) of this section in full in any contract in an amount in excess of $100,000 and subject to the overtime provisions
of the Contract Work Hours and Safety Standards Act. These clauses shall be inserted in addition to the clauses required by

Item (c) Contract and Subcontract Provisions, above, or 29 CFR 4.6. As used in this paragraph, the terms laborers and

mechanics include watchmen and guards.

(i) Overtime requirements. No contractor or subcontractor contracting for any part of the contract work which may require

or involve the employment of laborers or mechanics shall require or permit any such laborer or mechanic in any workweek
in which he or she is employed on such work to work in excess of forty hours in such workweek unless such laborer or

mechanic receives compensation at a rate not less than one and one-half times the basic rate of pay for all hours worked

in excess of forty hours in such workweek.

(ii) Violation; liability for unpaid wages; liquidated damages. In the event of any violation of the clause set forth in
paragraph (1)(i) of this section the contractor and any subcontractor responsible therefore shall be liable for the unpaid
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wages. In addition, such contractor and subcontractor shall be liable to the United States (in the case of work done under

contract for the District of Columbia or a territory, to such District or to such territory), for liquidated damages. Such

liquidated damages shall be computed with respect to each individual laborer or mechanic, including watchmen and
guards, employed in violation of the clause set forth in paragraph (1)(i) of this section, in the sum of $10 for each calendar

day on which such individual was required or permitted to work in excess of the standard workweek of forty hours without

payment of the overtime wages required by the clause set forth in paragraph (1)(i) of this section.

(iii) Withholding for unpaid wages and liquidated damages. The recipient, upon written request of the Award Official or an

authorized representative of the Department of Labor, shall withhold or cause to withhold from any moneys payable on
account of work performed by the contractor or subcontractor under any such contract or any other federal contract with

the same prime contractor, or any other federally-assisted contract subject to the Contract Work Hours and Safety

Standards Act, which is held by the same prime contractor, such sums as may be determined to be necessary to satisfy

any liabilities of such contractor or subcontractor for unpaid wages and liquidated damages as provided in the clause set

forth in paragraph (1)(ii) of this section.

(iv) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clauses set forth in paragraph (1)(i)

through (iv) of this section and also a clause requiring the subcontractors to include these clauses in any lower tier

subcontracts. The prime contractor shall be responsible for compliance by any subcontractor or lower tier subcontractor

with the clauses set forth in paragraphs (1)(i) through (iv) of this section.

(2) In addition to the clauses contained in Item (c) Contract and Subcontract Provisions, above, in any contract subject only to
the Contract Work Hours and Safety Standards Act and not to any of the other statutes cited in 29 CFR 5.1, the recipient shall

insert a clause requiring that the contractor or subcontractor shall maintain payrolls and basic payroll records during the course

of the work and shall preserve them for a period of three years from the completion of the contract for all laborers and

mechanics, including guards and watchmen, working on the contract. Such records shall contain the name and address of

each such employee, social security number, correct classifications, hourly rates of wages paid, daily and weekly number of
hours worked, deductions made, and actual wages paid. Further, the recipient shall insert in any such contract a clause

providing that the records to be maintained under this paragraph shall be made available by the contractor or subcontractor for

inspection, copying, or transcription by authorized representatives of EPA and the Department of Labor, and the contractor or

subcontractor will permit such representatives to interview employees during working hours on the job.

(e) Compliance Verification.

(1) The recipient shall periodically interview a sufficient number of employees entitled to DB prevailing wages (covered

employees) to verify that contractors or subcontractors are paying the appropriate wage rates. As provided in 29 CFR 5.6(a)(6),

all interviews must be conducted in confidence. The recipient must use Standard Form (SF) 1445 or equivalent documentation

to memorialize the interviews. Copies of the SF 1445 are available from EPA on request.

(2) The recipient shall establish and follow an interview schedule based on its assessment of the risks of noncompliance with
DB posed by contractors or subcontractors and the duration of the contract or subcontract. At a minimum, the recipient must

conduct interviews with a representative group of covered employees within two weeks of each contractor or subcontractor’s

submission of its initial weekly payroll data and two weeks prior to the estimated completion date for the contract or

subcontract. Recipients must conduct more frequent interviews if the initial interviews or other information indicates that there is
a risk that the contractor or subcontractor is not complying with DB. Recipients shall immediately conduct necessary interviews

in response to an alleged violation of the prevailing wage requirements. All interviews shall be conducted in confidence. 

(3) The recipient shall periodically conduct spot checks of a representative sample of weekly payroll data to verify that

contractors or subcontractors are paying the appropriate wage rates. The recipient shall establish and follow a spot check

schedule based on its assessment of the risks of noncompliance with DB posed by contractors or subcontractors and the

https://www.ecfr.gov/current/title-29/subtitle-A/part-5?toc=1
https://www.gsa.gov/cdnstatic/SF1445.pdf?forceDownload=1
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duration of the contract or subcontract. At a minimum, the recipient must spot check payroll data within two weeks of each

contractor or subcontractor’s submission of its initial payroll data and two weeks prior to the completion date the contract or

subcontract. recipients must conduct more frequent spot checks if the initial spot check or other information indicates that there
is a risk that the contractor or subcontractor is not complying with DB. In addition, during the examinations, the recipient shall

verify evidence of fringe benefit plans and payments thereunder by contractors and subcontractors who claim credit for fringe

benefit contributions.

(4)  The recipient shall periodically review contractor and subcontractor use of apprentices and trainees to verify registration

and certification with respect to apprenticeship and training programs approved by either the U.S Department of Labor or a
state, as appropriate, and that contractors and subcontractors are not using disproportionate numbers of, laborers, trainees and

apprentices. These reviews shall be conducted in accordance with the schedules for spot checks and interviews described in

Item 5(b) and (c) above.

(5)  Recipients must immediately report potential violations of the DB prevailing wage requirements to the EPA DB contact

listed above and to the appropriate DOL Wage and Hour District Office listed at https://www.dol.gov/whd/america2.htm.

T&Cs M through V below are case-specific and should only be included as applicable.  Delete those that do not apply,
renumber those that remain to ensure proper number of all T&Cs.

M. Conditional Award Include as applicable, and specify approved workplan components and dollar amount

EPA has conditionally approved the workplan to allow the recipient to proceed to work on approved workplan components

[including…]. The recipient may incur costs on eligible activities associated with the approved workplan components up
to [INSERT DOLLAR AMOUNT $XX]. Until a final revised workplan has been approved by EPA:

(a) the recipient should not request payments and EPA will not make payments for unapproved work; and

(b) any costs incurred for unapproved work by the recipient are at its own risk.

N. In-Kind Assistance Include as applicable (I.e., when recipient has requested/authorized EPA to use grant funds for in-
kind assistance)

This action awards federal funds in the amount of $_ [Insert dollar amount].   $_[Insert In-Kind amount] is being awarded as in-

kind assistance. EPA will direct the in-kind funding to _ [Insert in-kind services], per the [DATE] In-Kind Assistance

request/authorization letter the recipient submitted to EPA.

O. Geospatial Data Standards Include as applicable (I.e., when answer to B15 on FR which asks, “Does the grant involve
or relate to geospatial information?” is YES and Geospatial data will be created)

All geospatial data created must be consistent with Federal Geographic Data Committee (FGDC) endorsed standards. Information

on these standards may be found at www.fgdc.gov.

P. Equipment Disposition (for non-state recipients only)

As applicable: choose one of the below disposition instructions if not following EPA’s default disposition instructions at
EPA General Term and Condition titled “Tangible Personal Property” which is allowing the recipient to keep the equipment
and use it on the project or on other federally funded projects. Program offices should consider requiring disposition
instructions when the recipient has used EPA funds to purchase expensive equipment that may be used for a long period
of time.

In accordance with 2 CFR 200.313, when original or replacement equipment acquired under this agreement is no longer needed for
the original project or program or for other activities currently or previously supported by EPA, the recipient must request disposition

https://www.dol.gov/whd/america2.htm
http://www.fgdc.gov/
https://www.ecfr.gov/current/title-2/subtitle-A/chapter-II/part-200/subpart-D/subject-group-ECFR8feb98c2e3e5ad2/section-200.313
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instructions from the EPA Project Officer.

Q. Real Property Include as applicable (I.e., insert when property will be purchased under the agreement)

In accordance with 2 CFR 200.311, title to real property acquired or improved under this agreement will vest upon acquisition in the
recipient. This property must be used for the originally authorized purpose as long as needed for that purpose, during which time

the recipient must not dispose of or encumber its title or other interests.

Moreover, the regulations at  49 CFR Part 24 apply to purchases of real property and the relocation of persons. Additionally, for

DWSRF projects, under the SDWA, funds shall not be used for the acquisition of real property or interests therein land acquisition,

unless the acquisition is integral to a project and the purchase is from a willing seller.

Disposition. When real property is no longer needed for the originally authorized purpose, the recipient must obtain disposition

instructions from EPA. The instructions will provide for one of the following alternatives:  

a. Retain title after compensating EPA. The amount paid to EPA will be computed by applying EPA's percentage of

participation in the cost of the original purchase (and costs of any improvements) to the fair market value of the property.

However, in those situations where recipient is disposing of real property acquired or improved with a federal award and
acquiring replacement real property under the same federal award, the net proceeds from the disposition may be used as

an offset to the cost of the replacement property.

b. Sell the property and compensate EPA. The amount due to EPA will be calculated by applying EPA's percentage of

participation in the cost of the original purchase (and cost of any improvements) to the proceeds of the sale after deduction

of any actual and reasonable selling and fixing-up expenses. If the federal award has not been closed out, the net
proceeds from sale may be offset against the original cost of the property. When recipient is directed to sell property, sales

procedures must be followed that provide for competition to the extent practicable and result in the highest possible return.

c. Transfer title to EPA or to a third party designated/approved by EPA. The recipient is entitled to be paid an amount

calculated by applying the recipient's percentage of participation in the purchase of the real property (and cost of any

improvements) to the current fair market value of the property. 

R. Sites, Easements, and Rights-of-Way Include as Applicable

The recipient shall submit an acceptable legal opinion that the necessary sites and easements and/or rights-of-way have been

obtained and that they are free of any restrictions or encumbrances that might restrict their use for the purpose intended. Said

opinion shall be submitted to EPA no later than the time at which the recipient requests approval to award construction contracts.

S. Recipient Work Force Include as applicable

The recipient understands that the use of Recipient’s work force to perform grant-funded construction is subject to provisions in 2

CFR Part 200.  Recipient agrees that both the rates paid for direct labor and the types of and costs for fringe benefits for Recipient’s

work force performing grant-funded activities will be in accordance with normal rates and benefits applicable to similar work

performed by Recipient’s work force but funded entirely with Recipient’s funds.  Recipient agrees to maintain adequate file

documentation to support both the basis for pay rates and benefits, and the total costs charged to the grant for work performed by
Recipient’s work force.  Recipient also agrees to provide time sheets for each worker as back-up documentation when EPA

payments are requested.

T. Flood Insurance Include as applicable

The recipient agrees to acquire and maintain at its own cost any flood insurance made available to it under the National Flood
Insurance Act of 1968, as amended, before the project is placed in operation. This condition shall not be applicable if, on the date of

https://www.ecfr.gov/current/title-2/subtitle-A/chapter-II/part-200/subpart-D/subject-group-ECFR8feb98c2e3e5ad2/section-200.311
https://www.ecfr.gov/current/title-49/subtitle-A/part-24?toc=1
https://www.law.cornell.edu/uscode/text/42/300j-12
https://www.ecfr.gov/current/title-2/subtitle-A/chapter-II/part-200?toc=1
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execution of this Grant Agreement by both parties, flood insurance was not available pursuant to the Flood Insurance Act of 1968,

as amended, for property on the project location.

U. Operation and Maintenance Include as applicable

The recipient agrees to certify that it will properly operate and maintain all facilities partially funded by this grant for the useful life of

the facilities as indicated below.  These certifications will be submitted to EPA prior to final payment.

Useful Life Timeframes

• Land - Permanent

• Wastewater/Water Conveyance Structures: collection systems, pipes, interceptors, force mains, tunnels, distribution lines, etc. - 40
years

• Other Structures: plant buildings, concrete tankage, basins, lift stations and pump station structures, inlet structures, etc. - 30

years

• Wastewater and Drinking Water Process Equipment - 15 years

• Auxiliary Equipment - 10 years

 

V. Small Unmanned Aircraft Systems, a.k.a. drones, Purchases and Operation Costs Include as applicable

a. EPA assistance agreement recipients may charge small, unmanned aircraft systems (UAS) as defined at 14 CFR 107.3 to their

EPA assistance agreement so long as costs are allowable and allocable.  The recipient agrees to obtain approval from the EPA

Project Officer of an original or revised workplan, and/or scope of work concerning use of small UAS.  Prior EPA approval of costs
and tasks are required before the recipient may purchase or incur lease costs for UAS.

b. The recipient agrees to include the intended use of any small UAS defined at 14 CFR 107.3, also known as drones, to achieve

environmental outputs and outcomes in negotiated workplans and performance reports. 

c. The recipient agrees to abide by all the Federal Aviation Administration (FAA) regulatory requirements of 14 CFR 107 including

registration, certification, and training of small UAS.  This includes but is not limited to recipients complete small UAS operator
training at a FAA approved Airman Knowledge Testing Center, complete remote pilot certification (FAA Airman Certificate and/or

Rating Application Form 8710-13), and complete FAA UAS registration.  The recipient must provide copies of registration,

certification, and training certificates to the EPA Project Officer prior to operating UAS to ensure compliance with this assistance

agreement.

 

https://www.ecfr.gov/current/title-14/chapter-I/subchapter-F/part-107/subpart-A/section-107.3
https://www.ecfr.gov/current/title-14/chapter-I/subchapter-F/part-107

